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In general, mastectony products, such as breast prosthetics, may qualify for
the lower rate of tax if they are used to substitute for a malfunctioning

part of the body. However, breast inplants that are nerely cosnetic in
nature and are not used to substitute for a malfunctioning part of the body
do not qualify for the lower rate of tax. See 86 IIl. Adm Code 130. 310.

(This is a dlL).

Decenmber 21, 1999

Dear M. XXXXX:

This letter is in response to your |letter dated Novenmber 10, 1999. The
nature of your letter and the information you have provided require that we
respond with a General Information Letter, which is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 2 I1l. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

My client is a plastic surgeon within Illinois. As a part of her
practice, she perforns certain medi cal pr ocedur es i nvol vi ng
i mpl ants/devices (i.e., breast inplants). These procedures are

usually done at the request of the client and not due to a nedical
necessity. My question is, should these inplants/devices be taxed at
the high rate or the | ow nedical rate?

A pronpt answer would be appreciated as her next filing date is
January.

Thank you.

Pl ease find attached a copy of 86 Ill. Adm Code 130.310 governing Food,
Drugs, Medicines and Medical Appliances. As the regulation states in subsection
(a), food, drugs, nedicines and nedical appliances are subject to a low State tax
rate of 1% plus applicable |ocal taxes. Items that do not qualify as food,
drugs, nedicines and nedical appliances are subject to the basic State rate of
tax, which is 6.25% plus any applicable |ocal taxes.

A nedicine or drug is defined as any pill, powder, potion, salve, or other
preparation intended by the manufacturer for human use and that purports on the
| abel to have nedicinal qualities. See Section 130.310(c)(1). A nedi cal

appliance is an item which is intended by its manufacturer for use in directly
substituting for a malfunctioning part of the body. See Section 130.310(c)(2).
Included as nedical appliances are such itens as artificial |linbs, dental
prost heses and orthodontic braces, crutches and orthopedic braces, wheelchairs,
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heart pacemakers, and dialysis machines (including the dialyzer). Corrective
medi cal appliances such as hearing aids, eyeglasses and contact |enses also
qualify for the low rate of tax.

In general, mastectony products, such as breast prosthetics, may qualify for
the lower rate of tax if they are used to substitute for a malfunctioning part of
t he body. However, breast inplants that are nmerely cosnetic in nature and are
not used to substitute for a malfunctioning part of the body do not qualify for
the |ower rate of tax.

Under the Service Occupation Tax Act, servicenen are taxed on tangible
personal property transferred as an incident to sales of service. See the
encl osed copy of 86 IIl. Adm Code 140.101. The purchase of tangible personal
property that is transferred to the service custonmer may result in either Service
Cccupation Tax liability or Use Tax liability for the servicenen dependi ng upon
which tax base the servicenen choose to calculate their tax liability. The
servicenen may calculate their tax base in one of four ways: (1) separately
stated selling price of tangible personal property transferred incident to
service; (2) 50% of the servicenen's entire bill; (3) Service Cccupation Tax on
the servicenen's cost price if +the servicenmen are registered de mnims
servicenen; or (4) Use Tax on the servicenen's cost price if the servicenen are
de minims and are not otherwise required to be registered under the Retailers’
Cccupation Tax Act.

Using the first method, servicenmen may separately state the selling price of
each item transferred as a result of the sale of service. The tax is based on
the separately stated selling price of the tangible personal property

transferred. |If the servicenmen do not wish to separately state the selling price
of the tangi bl e personal property transferred, the servicenen nust use 50% of the
entire bill to the service custoner as the tax base. Both of the above nethods

provide that in no event may the tax base be less than the servicenen' s cost
price of the tangible personal property transferred.

The third way servicenen may account for tax liability only applies to de
mnims servicenmen who have either chosen to be registered or are required to be
regi stered because they incur Retailers' QOccupation Tax liability with respect to
a portion of their business. Serviceman may qualify as de mnims if the
servicenen determne that the annual aggregate cost price of tangible personal
property transferred as an incident of the sale of service is less than 35% of
the servicenmen's annual gross receipts from service transactions (75%in the case
of pharmacists and persons engaged in graphic arts production). This class of
registered de mnims servicemen is authorized to pay Service Cccupation Tax
(which includes |ocal taxes) based upon the cost price of tangible personal
property transferred incident to the sale of service. They remt the tax to the
Departnent by filing returns and do not pay tax to suppliers. They provide
suppliers with Certificates of Resale for the property transferred to service
cust omers.

The final method of determining tax liability may be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers’
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Occupation Tax Act. Servicenmen may qualify as de mnims if the servicenen
determ ne that the annual aggregate cost price of tangible personal property
transferred as an incident of the sale of service is less than 35% of the
servi cenen's annual gross receipts from service transactions (75% in the case of
pharmaci sts and persons engaged in graphic arts production). Such de mnims
servicenen may pay Use Tax to their suppliers or may self assess and remt Use
Tax to the Departnment when making purchases from unregistered out-of-State
suppliers. The servicenen are not authorized to collect "tax" fromtheir service
custoner nor are the servicenmen liable for Service Cccupation Tax. It should be
noted that servicenmen no |onger have the option of determ ning whether they are
de mnims using a transaction by transaction basis.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR nsk
Enc.



